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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3061 of 2013
U/s 420 of I.P.C.

State

-Vs-

Ajoy Karmakar.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. G. U. Ahmed, Advocate……..................for the accused-person.  

Date of Evidence : - 31-10-18, 26-02-19, 27-06-19, 30-08-19 & 
    01-10-19;

Date of S.D : - 14-10-19;
Date of Argument : - 21-10-19;
Date of Judgment    : - 13-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 02-03-13,

one Subhas Ch. Ghosh filed a complaint before the Learned C.J.M., Dhubri,

stating  that  he  was  an  unemployed  youth  and  earns  his  livelihood  by

selling  recharge  cards  of  mobile.  On  08-08-12,  accused  had  visited  his

premises for  selling  recharge  voucher  of  Airtel  and  took  an  amount  of

Rs.3,000/-  assuring to  deliver  the  said  RCV  in  the  evening.  Thereafter,

accused neither  provided the RCV nor  visited his  premises. He tried to

trace  out  accused but, he  did  not  find him.  When he contacted  family

members of accused then, family members of accused disclosed that they

do not know whereabouts of accused. Later, he came to know accused had

cheated  several  persons  in  many  area  of  Dhubri  District  on  plea  of

providing the RCV, etc. and collected huge amount. Police arrested accused

and detained in jail. He came to know about detention accused in jail on

1/3/2013.      
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2. On receipt of complaint, the then Learned C.J.M., Dhubri, registered

it as CR case being no. 719/13 and forwarded the same to the O/c Dhubri

P.S. for  investigation.  Accordingly,  the  Officer-in-Charge  of  Dhubri  P.S.

registered  a  case  being  the  Dhubri P.S  case  no.155 of  2013,  u/s

420/406/468 of I.P.C and launched investigation of  the case.  During the

period of investigation of the case, Investigating Officer visited the place of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  On completion of investigation of the case,  S.I  Upendra Nath

submitted  charge-sheet  of  the  case  against  above  named  accused  u/s

420/406 of I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were

furnished to accused. After having heard both sides and considering the

material on record, charge of the case u/s 420 of IPC was framed against

accused.  The  particulars  of  charge  u/s  420  IPC  were  read  over  and

explained to accused. He pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined five numbers of witnesses. It

is seen that p.w.5 Jogendra Nath Deka examined for two times as p.w.4 and

p.w.5.  In  view  of  the  evidence  on  record,  accused  was  examined  and

recorded his statement u/s 313 of Cr PC. The plea of accused was of total

denial and declined to adduce evidence in his defence. I heard arguments

put forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether  the  accused  on  08-08-12,  cheated  complainant  by

dishonestly inducing him to deliver Rs.3,000/- and thereby committed an

offence punishable u/s 420 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Subhash  Ch.  Ghosh,  complainant  of  this  case  deposing  as  p.w.1

stated  that  Ext.1  is  his  ejahar  and  Ext.1(1)  is  his  signature.  He  knows

accused. The incident took place in the year of 2012 and at about 12 p.m.

On that day, accused came to his shop and took Rs.3,000/- for purpose of

recharging  his  (p.w.1)  mobile  phone.  But,  accused did  not  recharge  his

mobile. About one month later, he went to house of accused and informed

recharge was not done. Thereafter, accused neither recharged his mobile
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nor returned his money. So, he lodged this case. In his cross-examination,

p.w.1 stated that he could not remember on which the day and date he had

gone to house of accused and gave money. There was no any contract

between him and accused. He has no any license or permission to sale

Airtel voucher. He deposed in another case in the Hon'ble Court of CJM and

in that case,  he had not said that accused was dealer or sub-dealer of

Airtel.  Usub  Ali  was  dealer  of  Airtel  at  Dhubri  District  and  his  office  is

situated at A. K. Azad Road. He did not inform about the incident to Usub

Ali. Accused was not an agent of Airtel under Usub Ali and nor sub-dealer.

After one month, he went to the house of accused along with one friend

and now, he forgets his name. He denied that he had not given Rs.3,000/-

to accused, he did not go to house of accused and accused did not take

Rs.3,000/-  from him on the pretext  of  recharging his  mobile  phone.  He

lodged this case after hearing that accused was detained in Jail. He did not

give  any  document  to  Police  with  regard  to  money  transaction  and

document of his shop. Police recorded his statement. He denied that he

had deposed falsely.  He denied the other suggestions made by defence

counsel for accused.

7. Sunil Kr. Agarwal (p.w.2) stated that he does not know informant and

accused.  He  does  not  know  anything  about  the  incident.  His

cross-examination  was  declined  by  the  defence  counsel  appeared  for

accused.

8. Bikash Kr. Saraf (p.w.3) knows informant and accused of this case.

The incident took place about 6/7 years ago from today and at about 4

p.m. On that day, complainant went to his shop and asked him as to why

he had not recharge his mobile phone after taking Rs. 3,000/- which had

been given to him. He stated that at that time, accused told complainant

that he would give recharge coupon for 3,000/-. Later, he came to know

that accused had not given recharge coupon to informant. After 8/10 days

of the incident, accused committed theft in his shop and gone somewhere.

He came to know that Subhash Ch. Ghosh had lodged this case against

accused.  In his cross-examination, p.w.3 stated that he deposed against

accused in two other cases. Subhash Ch. Ghosh did not pay Rs.3,000/- to

Ajay  in  front  of  him.  He  had no agency of  Airtel.  He  did  not  give  any
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document to police that accused had worked in his farm. Now, he cannot

remember what he said before Police. He denied the suggestions made by

defence counsel on behalf of accused.

9. Jogendra  Nath  Deka  (p.w.4)  stated  that  on  10-03-03,  the  O/c  of

Dhubri P.S. endorsed him this case to complete remaining investigation of

the case. SI Biswajit Bhadra investigated the case earlier. After reading CD,

he came to know that already Biswajit  Bhadra had visited the place of

occurrence  and also  examined witnesses.  Later,  he  came to  know that

accused Ajay Karmakar  was  in Jail  in  connection with another case.  He

interrogated accused in jail and later, he handed over CD to the O/c of the

station due to his transfer to other place. In his cross-examination, p.w.4

stated  that  he did  not  visit  the place of  occurrence.  He did  not  record

statement of informant. He did not verify earlier investigation of the case.

P.w.2 Bikash Kr. Saraf did not say before him that accused had committed

theft  in  his  shop and fled away.  In  his  investigation  period,  he did  not

examine any distributor of Airtel. He did not find in his investigation that

accused  had  any  shop.  He  did  not  seize  anything.  At  the  time  of

examination as p.w.-5, Jogendra Nath Deka stated the same thing which he

stated on 30/8/2019 as p.w.-4.

10.     Thus, in view of the above discussion of evidence, it is appeared that

prosecution case is based on evidence of p.w.-1. P.w.-2 is ignorant about

the incident. P.w.-3 did not see accused taking money from p.w.-1 on the

pretext  of  recharging  mobile  phone.  P.w.-1  in  his  complaint  stated  that

accused took money on the pretext of supply recharge voucher.  On the

other hand,  p.w.-1 in his  evidence stated that accused took Rs.  3,000/-

from him on the pretext of recharging his mobile phone. P.w.-1 claimed that

he had met accused in his house and asked to recharge his mobile. But, he

did not file any case against accused at that time. P.w.-1 filed complaint

after one year of the incident hearing that accused is under detention of

Jail. P.w.-1 did not say in his evidence that he had met accused in shop of

p.w.-3  and  accused  promised  to  recharge  his  mobile.  P.w.-1  and  p.w.-3

failed to say in their evidence that accused was dealer or sub-dealer of

Airtel  company.  They also failed to show that accused was an agent of

Airtel company. P.w.-3 also did not say that at that time, he had dealership
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of Airtel company. From complaint, it is appeared that complainant earns

his livelihood by selling recharge voucher in  his shop and on the other

hand,  he said  in  his  evidence that  he had given money to  accused to

recharge his mobile phone. Therefore, I found, it is not safe case to hold

accused  guilty  for  offence  punishable  u/s  420  IPC  only  on  evidence  of

p.w.-1 which lacks corroboration.

11. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused beyond all reasonable doubt. Therefore, accused is acquitted from

the charge u/s 420 IPC on benefit of doubt and set at liberty forthwith. Bail

bond stands in favour of  accused is  extended for  another  period of  six

months in view of section 437A of Cr PC.

12. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 13th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Subhash Ch. Ghosh, (Complainant)

    PW- 2 Sunil Kr. Agarwal,

    PW- 3 Bikash Kr. Saraf,

    PW- 4 Jogendra Nath Deka

    PW- 5 Jogendra Nath Deka,

  

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

     Ext. 2 Charge-Sheet,

     Ext. 2(1) is signature of p.w.5.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


